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Repass v. Moore. — Decided at Wytheville, June 23, 1898 — 
Keith, P: 

1. Chancery Practice — Suit by one lien creditor — Decree for account — Cred- 
itor' s suit — Act of limitations. Although a suit is brought by only one creditor to 
subject the lands of a debtor to the payment of the complainant's judgment only, 
the suit becomes a lien creditor's suit as soon as a decree is entered therein refer- 
ring the cause to a commissioner to take an account of the defendant's lands and 
of the liens thereon ; and the effect of such a decree is to suspend the act of lim- 
itations as to all the lien creditors of the defendant. 

2. Chancery Practice — Final decree. A decree in a creditors' suit which 
ascertains the rights of one lien creditor and remands the cause to a commis- 
sioner for a further report is not a final decree. A decree to be final must decide 
the whole matter in contest, and leave nothing further for the court to do. 

3. Chancery Practice — Reversing a decree on re-hearing— Subrogation — Refer- 
ence — Act of limitations — Case in judgment. A comrr issioner, to whom a creditors' 
suit was referred to take an account of liens, made his report of the liens, and 
subjoined: "To this sum must be added 'back taxes' on said Moore's land 
amounting to $491.70." The report was excepted to, amongst other reasons, be- 
cause the tax tickets were barred by limitations. The taxes were for the years 
1884, 1885 and 18S6, and the order for the account was entered in September, 
1887. There was nothing on the face of the report to show the interest of the 
appellant in the back taxes ; nothing to show that he had paid them, or had done 
any act which entitled him to be subrogated to the rights of the State or county. 
A decree was pronounced in favor of the appellant for the amount of the back 
taxes, but this decree, upon a rehearing granted on the application of the defend- 
ant, was set aside, and it was decided that appellant was not entitled to be sub- 
rogated to the rights of the State and county for the back taxes. 

Held: It was right to set aside the decree, but, instead of deciding that the ap- 
pellant was not entitled to be subrogated to the rights of the State and county, 
the case should have been referred to a commissioner to inquire and report upon 
the claims of the appellant to the lien asserted by him. The lien was not barred 
by the statute of limitations, and the appellant should have had an opportunity 
of making proof of his claim. 

Max Meadows Land & Improvement Co. and Others v. Mc- 
Gavock and Others. — Decided at Wytheville, June 23, 1898. — Riely, J. 
Absent, Harrison, J : 

1. Decedent's Estate — Debts of the ancestm — Judgments against heirs. The 
debts of the ancestor must be first paid out of his estate before the judgment cred- 
itor of the heir can get any portion of the proceeds of the land descended. The 
heir is only entitled to the residue of the estate after the payment of the debts of 
the ancestor. 

2. Chancery Practice — Suit to enforce vendor's lien on land which has been par- 
titioned — Apportionment of debt amongst heirs. In a suit to enforce a vendor's lien 
reseived on land which has been partitioned amongst the heirs of the vendee, it 
is not error to apportion the lien ratably amongst such heirs, and decree a sale on 



